RYX BNERGY QQ
| BLA 93-448 Deci ded Decenber 18, 1996

Appeal froma decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, denying an appeal
of an assessnent of interest charges for the |ate paynent of royalties
on Federal Quter ontinental Shelf |ease Nbs. 2327, 2418, and 2422.
MVE- 89- 0091- CS

Afirned.

1 Federal Q| and Gas Royal ty Managenent Act of 1982
Assessnents--QA 1 and Gas Leases: Royalties: Interest--
Quter Gontinental Shelf Lands Act: QI and Gas Leases--
Paynents: General ly--Satute of Limtations

The 6-year statute of limtations at 28 US C

§ 2415(a) (1994) for commencenent by the Lhited Sates
of civil actions for danages does not apply to linmt
admnistrative action by the Departnent. An MVE order
assessing interest charges for the | ate paynent of
royalties on Federal offshore oil and gas | eases is
an admnistrative action not subject to that statute
of limtations.

2. Federal Ol and Gas Royal ty Managenent Act of 1982
Assessnent s--Federal Q| and Gas Royal ty Managenent
Act of 1982: Penalties--Q1l and Gas Leases: Royalti es:
Interest--Quter Gontinental Shelf Lands Act: QI and
Gas Leases--Paynents: General ly--Satute of Limtations

The 6-year statute of limtations found at 30 US C

§ 1755 (1994) whi ch governs actions to recover

penal ties inposed under the Federal Q| and Gas Royalty
Managenent Act of 1982 does not apply to interest
assessed in accordance wth 30 US C § 1721 (1994)
because civil penalties authorized by 30 US C § 1719
(1994) are legally distinct frominterest charges for
the |l ate paynent of royalties.

APPEARANCES  Jerry E Rothrock, Esq., and Mchael S Ray, Esq.,
Véshington, DC, for appellant; Peter J. Schaunberg, Esq., Geoffrey
Heath, Esq., and Howard W Chal ker, Esq., Gfice of the Solicitor, US
Departnent of the Interior, Washington, DC, for the Mneral s Minagenent
Servi ce.
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(PN ON BY ADM N STRATI VE JUDCGE | RWN

Qyx Energy Gonpany (fornerly Sun Expl oration and Producti on Gonpany
and referred to hereafter as Qyx) has appeal ed froma deci sion of the
Associate Drector for Policy and Managenent | nprovenent, Mneral s
Managenent Service (MVB), dated February 18, 1993, and issued April 13,
1993, denying Qyx's appeal of a February 2, 1989, assessnent of
$963,825.34 in interest charges for the |ate paynent of $2,233,806.13 in
royalties for Federal Quter Gontinental Shel f (A0S |ease Nos. 2327, 2418,
and 2422.

The Bureau of Land Managenent issued OCS | ease No. 2327, effective
February 1, 1973, and OCS | ease Nos. 2418 and 2422, effective August 1,
1973. n July 16, 1987, the Tul sa Regi onal Gonpliance Gfice, ME
notified Qyx that it was initiating an audit of Qyx's practices and
procedures relating to the conputation and paynent of royalties due on
mneral s renoved fromFederal and Indian | eases for the producti on nont hs
Sept entber 1981 through August 1987. ME examination of the reports of
sales and royalty remttance (M 2014 forns) filed by Qyx during the
audit period reveal ed that Qyx had identified $2, 233, 806. 13 of the
remtted royalties reported for those three offshore | eases onits
January 1983 formas attributable to the sal es nonths of July through
Decenber 1979.

Oh Novenier 18, 1988, MMB inforned Qyx that |ate paynent charges for
the royalties received in January 1983 apparent|y had neither been
cal cul ated nor paid and asked Qyx to provide informati on substantiating
the paynent of any interest assessnent for the | ate paynent of those
royalties. Qyx replied on Decenber 7, 1988, asserting that MV& had
previously assessed | ate paynent charges for the untinely royalties and
provi ding ostensi bly supporting docunentati on. MG anal yzed the nateri al
submtted by Qyx, including a January 23, 1986, M\VB | etter assessing
interest for the underpaynent of royalties for ACS | ease Nos. 2418 and 2422
for the production nonth of Decenber 1978, and concl uded that this interest
assessnent did not pertain to the royalties paid in January 1983.
Therefore, by letter dated Decenber 29, 1988, 1/ M advi sed Qyx of
its prelimnary determnation that Qyx had neither paid nor been assessed
interest charges for the late paynent of those royalties and that,
therefore, late paynent charges were due. Qyx responded by letter dated
January 27, 1989, asserting that the production nonths at issue had been
included wthin an earlier MV | ookback audit and that all the liabilities
for that audit period had been paid and shoul d be consi dered cl osed.

1/ This letter, which apparently was issued by the Dallas Area Gonpl i ance
Gfice, M (see Qyx's Jan. 27, 1989, response addressed to the Dall as
Area Gonpl i ance G fice), does not appear in the case file but is referred
to by both MB and Qyx. V¢ once again remind MBS that it is obligated to
submt the conpl ete case file to the Board.
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By letter dated February 2, 1989, the Dallas Area Conpliance (fi ce,
MVE, concluded that Qyx had neither paid nor been assessed interest for
the January 1983 paynent of royalties due for production fromQCS | ease
Nos. 2327, 2418, and 2422 during the production nonths of July through
Decenber 1979 and, accordingly, assessed Qyx |ate paynent charges of
$963,825. 34 for those untinely royalty paynents. In so doing, MVE rejected
Qyx's contention that |ate paynent assessnent was i nappropriate because
the production period at issue was included in the earlier |ookback audit
of the period January 1977 through August 1981, finding, instead, that the
interest denand was proper since the late royalty paynents precipitating
t he assessnent had been remitted during the current audit peri od.

Qyx sought review of the assessnent by the DOrector, MV arguing
that the | ate paynent charge was tine barred both under the provision of
the Federal Al and Gas Royalty Managenent Act of 1982 (FORW, 30 US C
§ 1755 (1994), which limted actions to recover penalties inposed under the
Act to those comenced wthin 6 years after the date of the act or om ssion
upon whi ch the penalty was based, and the general 6-year Federal statute of
limtations for contract actions found at 28 US C 8§ 2415 (1994). Qyx
explained that, after an Mb audit of the sal es nonths of July through
Decener 1979 had uncovered inadvertent clerical errors, MW had assessed
Qyx additional royalty due in the anount of $2,233,806.13 for production
fromthe three | eases during those nonths. A though Qyx paid the
additional royalty on January 31, 1983, MVE did not inpose the | ate paynent
charges until February 2, 1989, over 6 years after the date of Qyx's
paynent. Apparently equating the |ate paynent assessnent wth a civil
penalty, Qyx argued that MM failure to denand the assessnent wthin
6 years of the January 1983 paynent of the deficient royalties, the tine
at which the anount of the interest due was established, prevented MV from
now denandi ng the interest paynent. Smlarly, Qyx contended that since
over 6 years had passed fromthe January 1983 accrual of the alleged debt
wthout MMB filing a conplaint agai nst Qyx, the clai mwas precluded by
28 US C § 2415 (1994).

In her February 18, 1993, decision, the Associate Drector denied
Qyx's appeal of the interest assessnent for the |ate paynent of royalties
for OCS | ease Nos. 2327, 2418, and 2422. After noting that MV& had the
legal obligation to assess |ate paynent charges on all debts not recei ved
by the due date, the Associate Drector explained that such assessnents
were intended to conpensate the | essor for the repl acenent cost of funds
due but not tinely paid and were, therefore, the equival ent of the tine
val ue of noney, rather than a penalty, because the appel |l ant had retai ned
the use of the funds during the period they were not tinely paid. Her
determnation that |ate paynent charges were not penalties but sinply
rei noursenent for the tine value of noney | ed the Associate DOrector to
conclude that FORVA' s 6-year |imtation period for penalty actions,

30 US C 8 1755 (1994), was inapplicable. She further found that the
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general Federal statute of limtations, 28 US C § 2415 (1994), addressed
the tine for the coomencenent of actions in Federal district court, not
admnistrative appeals, and therefore did not affect MMB right to i npose
the interest charges at issue. Accordingly, the Associate Drector deni ed
t he appeal .

Inits appeal to the Board, Qyx disputes the Associate Drector's
conclusion that 28 US C § 2415 (1994) does not apply to MB late
paynent assessnent, whi ch Qyx characterizes as a claimfor noney danages
under the | ease agreenents. Qyx insists that MMB may not convert a claim
for noney danages into an action for specific perfornance to pay royalties
inan attenpt to avoid the statute of limtations, asserting that the
Governnent's sol e renedy for breach of its | ease contracts is an action for
danages which is nowtine-barred by the 6-year Federal statute of
l[imtations for contract actions. Qyx argues that the Governnent does not
preserve its right to collect disputed paynents by sinply issuing an
admni strative order to pay which, if unpaid, can then be pursued through
an action to enforce the admnistrative order unconstrai ned by any
l[imtations period. Instead, Qyx submts, the | anguage of 28 US C
§ 2415 (1994) requires the Governnent to file an action for danages in
order toretainits right to collect royalties and clarifies that
admni strative proceedings giving rise to admnistrative orders are not
intended to be substitutes for, but rather precursors to, actions for noney
danmages. Qyx contends that accepting the Associate Orector's decision
woul d thwart the limtations statute's goal s of barring stal e Gover nnent
clains, ensuring fairness by putting private and governnental litigants on
an equal footing, encouraging early trials while docunents are avail abl e
and nenories fresh, inproving clains procedures, and pronpting agencies to
tinely refer their clains to the Departnent of Justice for collection.

Aternatively, Qyx insists that MM assessnent of late fees is
barred by FORVK s 6-year statute of limtations for the recovery of
penalties, 30 US C 8§ 1755 (1994). Qyx challenges the Associate
Drector's conclusion that the additional paynents are not penalties wthin
the neaning of 30 US C 8§ 1755 (1994), asserting that since her decision
finds that the paynents are not noney danages wthin the neani ng of
28 US C § 2415 (1994), they nust be penalties. Qyx discounts MB
characterization of the assessnent as interest, asserting that

t he governnent has never clained (nuch | ess proved) that the
total royalties that it received for these | eases for the
production nonths of July 1979 through Decenber 1979 are | ess
than the total royalties due on each | ease for each such
production nonth. Uhder these circunstances, the governnent nay
not properly claimthat the denanded paynents nerel y conpensate
the governnent for the tine value of "late" royalty paynents
and,as a result, do not constitute "penalties" wthin the neani ng
of 30 US C § 1755.

(Suppl erental S atenent of Reasons (SCR at 13 n.9.)
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Fnally, Qyx argues that, in any event, the Associate Drector's
deci si on shoul d be resci nded because MVb failed to followits own
precedents governing the offsetting of royalty underpaynents and
overpaynents. Those precedents, Qyx avers, require MVB to reduce any
clai ned royal ty underpaynents during the audit period with royalty
overpaynents during the sane period on that sane |ease. Qyx naintains
that the Board shoul d remand the decision for additional proceedings on the
of fset issue, adding that even if M were totally unaware of any of fsets,
Qyx is still entitled to a renand for the purpose of docunenting of f sets.
Athough it seeks to take advantage of the MV offset policy, Qyx,
neverthel ess, objects to MB restriction of offsetting to royalty
under paynent s and over paynents on the sane | ease, arguing that the
l[imtation is unlanful because it was adopted w thout conpliance wth the
rul enaki ng requi renents of the Administrative Procedure Act (APA), 5 USC
§ 553 (1994), exceeds the Departnent's statutory authority, and gives the
Governnent an undeserved royalty wndfall. Thus, Qyx asserts that, if the
appeal ed decision is uphel d, the conpany shoul d be permtted to reduce the
assessnent by the anount of royalty overpaynents on its Federal of fshore
| eases.

Inits answer MMB contends that the general statute of limtations
at 28 US C 8§ 2415 (1994) does not preclude affirnmance of the Associ ate
Drector's decision, citing nunerous Board deci sions hol ding that statutes
of limtations do not bar admnistrative actions. M al so insists that
the statute of limtations at 30 US C 8§ 1755 (1994) governi ng FO3RWA
civil penalties does not prohibit the assessnent of |ate paynent charges
because the explicit terns of that statutory provision limt its
applicability to penalty assessnents exclusively. S nce interest
assessnents are legal ly distinct frompenalty assessnents, M avers that
30 US C 8 1755 (1994) cannot act as a bar to the assessnent and
collection of |ate paynent charges.

MVE strenuousl y objects to Qyx's request that the appeal be renmanded
to alow Qyx to docunent offsets. M suggests that Qyx's failure to
assert even one overl ooked overpaynent on any of the | eases at issue
reveals that Qyx's prinmary objective is to attack the [imtation of
of fsets to paynents nade on the sane | ease. Qyx's unsupported contention
that it should be allowed to offset unrel ated overpaynents nade on any of
its other offshore | eases agai nst the anount due under the chal | enged
deci sion, MG asserts, directly contradicts the established principle that,
because | eases are separate property arrangenents, the nai ntenance of a
wor kabl e royal ty accounting systemconpel s restricting offsetting of past
royal ty overpaynents and under paynents to paynents on a singl e | ease.

MVE nai ntai ns that any issues regarding offsetting wthin the
i ndividual |eases at issue shoul d have been resolved at the tine MG
assessed the principal upon which the |ate paynents charges are based,
noting that, as recounted by Qyx, an audit uncovered the underlying
royal ty underpaynents and the exact anount due was deternmined in
January 1983. MVB suggests that the Departnent woul d have of fset any over-
and under paynents occurring on each | ease at the tine of the audit, addi ng
that Qyx has
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not alleged that the | ease-specific offsetting did not occur. M argues
that Qyx's attenpt to challenge the underlying royalty assessnent now via
a proceedi ng disputing the demand for |ate paynent charges runs af oul of
the doctrine of admnistrative finality because Qyx's chance to contest
the royalty determnation has | ong since passed. Qyx's failure to raise
the of fset issue during the pendency of its appeal before the Director or
submit any evidence to substantiate its allegations of overpaynent, MB
submits, further thwarts the conpany's attenpt to satisfy its burden of
show ng error in the Associate Orector's decision. Therefore, MVB asserts
that the Board nust affirmthe decision wthout renandi ng the appeal for
consi deration of offsets.

[1] As aninitial matter, we reject Qyx's contention that the 6-year
statute of limtations at 28 US C 8§ 2415(a) (1994) precl udes the MB
denand for |ate paynent charges. That section, which governs the tine for
commenci ng judicial actions brought by the Lhited Sates, provides in part:

Subject to the provisions of section 2416 of this title, and
except as otherw se provi ded by Gongress, every action for noney
danages brought by the Lhited Sates or an officer or agency
t hereof which is founded upon any contract express or inplied in
law or fact, shall be barred unless the conplaint is filed wthin
six years after the right of action accrues or wthin one year
after final decisions have been rendered in applicabl e
admni strative proceedi ngs required by contract or by | aw
whi chever is later * * *,

28 US C 8§ 2415(a) (1994). This Board has hel d nunerous tines that
statutes establishing tine limts for the coomencenent of judicial actions
for damages on behalf of the Lhited Sates do not limt admnistrative
proceedi ngs within the Departnent of the Interior. See Texaco Expl oration
& Production, Inc., 134 IBLA 267, 270 (1995); Texaco, Inc., 134 IBLA 109,
116 (1995); Chevron US A, Inc., 129 IBLA 151, 154 (1994), and cases
cited. Ve have also specifically refused to find that M assessnents of

| ate paynent charges are precluded by that provision. Mrathon Gl (.,
128 I BLA 168, 170-71 (1994). . Chevron US A, Inc., supra, and cases
cited (explicitly holding that 28 US C § 2415(a) (1994) does not bar MVB
denands for additional royalty).

A dermand for the paynent of interest charges is not a judicial
action for noney danages brought by the Lhited Sates, but rather is an
admni strative action not subject to the statute of limtations. See
SER, Jobs for Progress, Inc. v. Lhited Sates, 759 F.2d 1, 5 (Fed. dr.
1985); Chevron US A, Inc., supra; A aska Satebank, 111 IBLA 300, 311-12
(1989). As the US Qourt of Appeals for the Hfth Arcuit has stated:

The term"action for noney danages" refers to a suit in
court seeking conpensat ory damages. The plai n neani ng of the
statute bars "every action for noney danages" unl ess "the
conplaint is filed wthin six years." (Enphasis added.) Thus,
actions for noney danages are commenced by filing a conpl aint.
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Actions that do not involve the filing of a conplaint are not
"action[s] for noney danages.” S nce the governnent has filed
no conpl aint, the agency action is not a[n] action for noney
damages." Thus, [28 US C] 8§ 2415 is no bar.

(Sept. 7, 1994, order granting rehearing of its opinion in Phillips
Petroleum . v. Johnson, 22 F.2d 616 (5th dr. 1994), and affirmng the
district court's grant of summary judgnent to the defendants in two of four
consol i dated cases, at 3-4, quoted in Texaco Expl orati on & Producti on,
Inc., 134 IBLA at 270-71).

VW are wthout authority to decide whether the statute of limtations
woul d bar a judicial suit to collect interest demanded for the |ate
paynent of royalties owng on a |l ease; such a determnation woul d be nade
by the court before which any collection proceeding is brought. See
Texaco, Inc., 134 IBLAat 117; Marathon Q1 ., 119 IBLA 345, 352 (1991);
A aska Satebank, 111 IBLA at 312; see also Phillips Petrol eum@. v.
Lujan, 951 F. 3d 257, 259-60 (10th dr. 1991). MNone of Qyx's argunents
persuades us that the 6-year limtation period in 28 US C § 2415(a)
(1994) shoul d be read expansively to apply to admnistrative proceedi ngs.
V¢, therefore, hold that 28 US C § 2415(a) (1988) does not prevent MS
fromdenanding that Qyx pay the interest assessed for its |ate paynent of
royal ties.

[2] Ve alsoregect Qyx's contention that MMB assessnent of a late
paynent charge is precluded by section 307 of FORWVA, 30 US C § 1755
(1994), which provides that, "[e]xcept in the case of fraud, any action
to recover penalties under this chapter shall be barred unl ess the action
is coomenced wthin 6 years after the date of the act or omssion whichis
the basis for the action.” The assessnent at issue here, however, is not
acivil penalty inposed under the authority granted by 30 US C § 1719
(1994), but rather interest on the | ate paynent of royalty authorized by
30 US C § 1721(a) (1994).

Section 111(a) of FORW 30 US C § 1721(a) (1994), specifically
provides, in the case of oil and gas | eases, that "where royalty paynents
are not received by the Secretary on the date that such paynents are due,
or are less than the amount due, the Secretary shall charge interest on
such late paynents or underpaynents.” Departnental regul ation 30 GR
218.54 inpl enents this statutory provision. See also 30 GR 218. 150.
Mbreover, the Board has held that the Governnent has the authority,

i ndependent of any statutory grant thereof, to nake a unilateral
determnation of interest oned. See Yates Petrol eum Qorp., 104 | BLA 173,
176 (1988), and cases cited; see also Shell Qfshore, Inc., 115 | BLA 205,
212 (1990), and cases cited. Such interest charges rei nburse the
Gvernnent for the tine value of royalties due but not yet paid. Santa Fe
Energy @., 110 IBLA 209, 211 (1989); dties Service Ol & Gas Qorp.,

104 I BLA 291, 295 (1988); Sun Exploration & Production ., 104 1BLA 178,
186- 87 (1988); Peabody Goal (o., 72 IBLA 337, 348 (1983). Because interest
charges are designed to conpensate for the tine val ue of noney and not to
penal i ze, such assessnments are not penalties wthin the neani ng of

30 USC § 1719
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(1994). @oastal Al & Gas Gorp., 108 IBLA 62, 67 (1989). Therefore,

the statute of limtations found at 30 US C 8 1755 (1994) does bar MB
denand for late paynent charges. . Forest Ql Gorp., 111 | BLA 284, 286
(1989) (30 US C 8§ 1755 does not block MB efforts to collect additional
royal ty due).

Qyx does not explicitly deny that penalties and interest assessnents
are legally distinct; rather, the conpany apparently questions whether the
assessnent at issue really is a late paynent charge, contending that MB
has neither clained nor proven that the royalties it received for the
production nonths of July through Decenber 1979 for the three of f shore
| ease were less than the total royalties due on each | ease for each
production nonth. The record, however, flatly contradicts Qyx's
contention. Qyx itself admts in its appeal submssion to the Orector,
M, that an earlier MVB audit enconpassi ng those three nont hs exposed
i nadvertent clerical errors by Qyx, resulting in the assessnent of
additional royalty due in the anount of $2,233,806.13. See Mar. 2, 1989,
Notice of Appeal at 2. Qyx does not allege, nor does the record indicate,
that Qyx appeal ed the MV assessnent of the additional royalty for those
production nonths. M recei ved Qyx's paynent of the additional royalty
on January 31, 1983.

The appl i cabl e regul ation, 30 G-R 218.50(a), provides in pertinent
part that "[r]oyalty paynents are due at the end of the nonth follow ng the
nonth during which the oil and gas is produced and sold." Section 3(a)(3)
of all three of the OCS | eases at issue simlarly establishes that
royal ties on production are "due and payabl e nonthly on the | ast day of the
nonth next followng the nonth in which the production is obtained.” S nce
the additional royalties were not paid until January 31, 1983, long after
the due dates for royalties for the production nonths of July through
Decenber 1979, Qyx's paynent of those royalties was untinely and properly
subject to a late paynent charge in accordance wth 30 US C § 1721(a) and
30 /R 218.54 and 218.150. M assessnent of $963, 825.34 i s undeni ably an
interest charge for the late paynent of royalties and not a penalty. 2/

Fnally, Qyx' s request that the case be remanded to MV to al | ow O yx
to offset royalty overpaynents on its Federal of fshore | eases agai nst the
anount cl ai ned by MVB nust be di smissed for |ack of jurisdiction because

2/ Inits SR Qyx also frequently characterizes the MB assessnent as a
royalty demand. As the discussion inthe text clarifies, M does not seek
additional production royalty but sinply interest for the |ate paynent of
previously remtted royal ty anounts.
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this issue was not raised before the Associate Drector. ANR Production
G., 110 IBLA 127, 128 (1989). In any event, Board precedent clearly
establishes that the offsetting of royalty overpaynents on Federal

of fshore oil and gas | eases agai nst royal ty under paynents generally is
permtted only wthin the royalty account of a single |ease after an
official audit. Chevron US A, Inc., 129 IBLA at 155, and cases cited.
The failure to promul gate the single | ease policy in accordance wth the
rul enaki ng requi renents of the APA 5 US C 8§ 553 (1994), does not
invalidate that restriction because the limtation emanated from

adj udi cation and, therefore, is not subject to the APAs notice and comment
provisions. Uhion Exploration Partners, Ltd., 127 I1BLA 220, 223 (1993),
and cases cited. Furthernore, as discussed above, the assessnent at issue
is aninterest charge, not a royalty underpaynent, and the validity of the
royal ty paynents upon which the interest charge is based was not tinely
chal | enged by Oyx. Thus, the doctrine of admnistrative finality

precl udes reconsi deration of the appropriateness of the underlying late
royal ty paynents, including whether MVB properly of fset royalty

over paynent s and under paynents on each | ease in calculating the royalty
due. See Ray L. \Verg-in, 133 IBLA 1, 4 (1995), and cases cited.

To the extent Qyx has rai sed i ssues not specifically addressed
herei n, we have consi dered and rejected them

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decisi on appeal ed
fromis affirned.

WIT A ITrwn
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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